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ARGUMENT 
For the Court's convenience, the following points mirror those contained in the 
Brief of Appellee, PEHP. 
I. A DISTRICT COURT MUST DECIDE THE PRELIMINARY 
LEGAL ISSUE OF WHETHER A VALID SUBROGATION CLAIM 
EXISTS. 
District courts "shall have power to declare rights, status, and other legal 
relations." Utah Code Ann. § 78-33-1 (West 2006). Mr. Gunn worked for over 1.5 years 
to obtain compensation for his personal injuries. PEHP attempted to siphon off Mr. 
Gunn's compensation by asserting a right to subrogation. Mr. Gunn, once in possession 
of settlement funds, did not attempt to hide, withhold, or surreptitiously spend the 
compensation obtained. Rather, in the most straightforward manner allowed under a 
legitimate legal process, Mr. Gunn went to the district court seeking a determination of 
PEHP's alleged right, the status of any claimed subrogation, and the relation between the 
parties in light of PEHP's complete refusal to participate in any meaningful way in the 
underlying litigation. It is Mr. Gunn's position that, because PEHP holds no legitimate 
subrogation claim, nothing exists for submission to an administrative process. Whether 
or not the right to subrogation exists must be determined prior to submission of that claim 
before an administrative body. 
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A. District Courts Hold The Jurisdiction to Declare Whether PEHP 
Holds a Valid Right to Subrogate Against Mr. Gunn's Personal 
Injury Settlement 
Although PEHP argues that subject matter jurisdiction "lies in the administrative 
hearing process,ff they cite no statute nor case law which grants PEHP's administrative 
procedures the ability to resolve the preliminary and purely legal question as to whether a 
valid claim to subrogation exists. (See, Appellee's Resp. at 9). 
Indeed, PEHP fails to show how the administrative process can resolve Mr. Gunn's 
assertions that: PEHP waived any entitlement to subrogation; PEHP cannot demonstrate 
under comparative fault principles entitlement to assert subrogation; and, a "medical 
review committee" lacks any ability to resolve asserted subrogation rights. 
PEHP's reliance on Utah Code Annotated § 49-11-613 does nothing to deprive the 
district court of jurisdiction in determining the preliminary legal question as to whether 
PEHP even holds a valid claim to subrogation. Specifically, that section governs a 
participant's claims to "a benefit, legal right." Utah Code Ann. § 49-11-613(1 )(b) (West 
2006). Similarly, PEHP cites §49-1 l-613(2)(d) to suggest that the administrative hearing 
officer can make "conclusions of law in determining the person's rights under any 
system." (See, Appellee's Resp. at p. 13). However, there is currently no claim of a 
benefit or a legal right by Mr. Gunn. On the contrary, it is PEHP who seeks to assert a 
claim. The issue is currently whether PEHP holds a legal right or entitlement to siphon 
away money from the funds Mr. Gunn worked to obtain as compensation for his personal 
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injury and suffering. Reliance on § 49-11-613 does nothing to resolve the preliminary 
legal question as to whether PEHP holds a valid claim to subrogation against Mr. Gunn. 
PEHP cites as authority King v. Industrial Comm'n of Utah, 850 P.2d 1281 (Utah 
Ct. App. 1993), and, Epperson v. Utah State Retirement Bd, 949 P.2d 779 (Utah Ct. App 
1997). Both cases are cited for the proposition that "administrative tribunals typically 
decide questions of law." (See, Appellee's Resp. at p. 12). While it is true that both of 
these cases show an administrative tribunal deciding an issue of law, each tribunal was 
applying law specifically within the scope and discretion of the administrative body. 
More importantly, neither case required resolution of a preliminary legal question as to 
whether there even existed a legally cognizable matter which could be addressed by the 
administrative body. 
In King, the petitioner sought "reversal of an Order of the Industrial Commission 
of Utah denying him temporary total disability compensation for the period of his 
incarceration at the Utah State Prison." King, 850 P.2d at 1283. Nothing in King 
addressed the question whether the industrial commission could hear and resolve the 
claims in the first instance, let alone whether the a legally cognizable claim even existed. 
Here, by contrast, the question is whether a valid claim exists which can be submitted 
before the administrative body. Additionally, King involved claims brought by a 
petitioner against the industrial commission. Here, the converse situation exists with 
PEHP attempting to subrogate against monies obtained through the efforts of an injured 
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plaintiff. If PEHP so strongly believed in the administrative procedures they urge Mr. 
Gunn to pursue, they themselves should have instituted administrative proceedings 
against Mr. Gunn. 
PEHP raises, as argument, the anecdotal situation where PEHP mistakenly pays 
out benefits to an employee who has been terminated, and then seeks to recoup those 
benefits for having been wrongfully paid out. (See, Appellee's Resp. at pp. 13-14). 
PEHP suggests that any "dispute over the repayment of those claims comes first through 
the administrative hearing process prior to judicial review." (Id at 14). Importantly, 
PEHP fails to tell us who institutes the administrative hearing process, whether it is PEHP 
who is seeking to recoup the benefits, or the terminated plan participant who has already 
received benefits. PEHP does not even tell us whether they first obtain a judgment 
against the former plan participant in district court. More likely than not, it is PEHP who 
institutes the administrative process. Notably, PEHP failed to initiate an administrative 
procedure in order to protect their alleged claim of subrogation. They should not now be 
heard at this late hour to require Mr. Gunn to participate in a procedure they themselves 
failed to pursue. 
In sum, while Utah code Ann. § 49-11-613 allows a beneficiary under the plan to 
seek administrative review for denials of his legal rights or benefits, it confers no 
jurisdiction upon an administrative body to determine the preliminary legal question as to 
whether a valid subrogation claim for the benefit of PEHP exists. 
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B. PEHP's Belief that a 'Medical Review Committee' Must 
Determine the Legal Validity of a Subrogation Claim Proves the 
Point that a District Court Must Resolve Preliminary Legal 
Issues. 
PEHP's reliance upon the master policy best demonstrates why administrative 
review in this case cannot resolve the preliminary legal question of whether a valid 
subrogation claim exists. As noted by PEHP, "if the member disagrees with PEHP's 
action, the member may request a full and fair review, by writing to the Medical Review 
Committee." (See, Resp at p. 14). Here, Mr. Gunn does not disagree with any action 
taken by PEHP because there has been no action taken by PEHP. Rather, Mr. Gunn 
brought a declaratory action seeking a legal determination of the subrogation right alleged 
by PEHP, a right ostensibly waived by PEHP in the first instance. Additionally, PEHP 
wholly fails to demonstrate or argue how a Medical Review Committee can possibly 
address the preliminary legal questions raised by Mr. Gunn regarding the validity of the 
subrogation claim. 
It is only after submission before a Medical Review Committee that members may 
then seek the administrative remedies set forth under Utah Code Ann. § 49-11-613. 
PEHP conveniently omits the heading/section language contained in the Medical Master 
Policy. The contractual provision relied upon by PEHP to require Mr. Gunn to submit 
PEHP's claim to subrogation before a medical review committee falls under Section 5 
"Claims Submission, Information and Appeals." The specific language relied upon by 
PEHP falls under section 5.2 "Claims Appeal Process." The language of the Master 
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Policy coupled with the fact that disputes are to be submitted before a 'Medical Review 
Committee' clearly demonstrates it would be a perversion of the contract language to 
require that Mr. Gunn submit PEHP's claim of an alleged right to subrogation. It is 
PEHP's responsibility to pursue their alleged right of subrogation, not Mr. Gunn's. If 
PEHP believes it is appropriate to submit a claim to subrogation before a Medical Review 
Committee, then PEHP was free to do so for over a year prior to resolution of the 
underlying lawsuit. 
C. Declaratory Actions In District Court Determine PEHP's Right 
to Subrogate, and the Status of Any Alleged flight, Not 
Administrative Hearings. 
PEHP admits that "where the administrative tribunal must interpret the law outside 
of his [sic] statutory jurisdiction, exhaustion of administrative remedies is not required." 
(See, Appellee's Resp. at pp. 17-18). That is precisely the situation before the Court in 
this case. PEHP arguably waived any alleged right to subrogation through their failure to 
participate in the underlying litigation, or to institute the very administrative procedures 
they want Mr. Gunn to pursue. Similarly, PEHP points to no statutory authority which 
would allow an administrative body, let alone a Medical Review Committee, to assess the 
comparative fault of Mr. Gunn against the third-party tortfeasor. As a preliminary legal 
matter, PEHP must demonstrate that they hold a viable subrogation claim. Mr. Gunn, 
seeking to protect himself from unnecessary and time consuming administrative 
procedures, brought a declaratory action to determine whether PEHP held a viable 
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subrogation claim. The district court should have decided this preliminary question of 
law, a question clearly outside the scope of the administrative body's ability where that 
body is only empowered to determine whether a claimant is entitled to health benefits. 
PEHP argues that passage of the Utah Administrative Procedures Act somehow 
undermines a district court's ability to determine preliminary legal questions. (See, 
Appellee's Resp. at p 17). Notably, this argument was never raised at the district court 
and cannot be made on appeal. Furthermore, and even if this argument could be made, 
there has been no citation to any authority which finds that the Utah Administrative 
Procedures Act overrules and makes irrelevant the district court's vested statutory 
authority to hear and resolve preliminary legal questions as part of a declaratory action. 
Finally, and most telling, PEHP ignores the fact that this Court has already 
expressly validated not only the ability, but the need to resolve preliminary legal questions 
prior to proceeding with administrative procedures. "Exhaustion of administrative 
remedies is not required when the legal questions involved are threshold questions." 
TDM, Inc. V. Tax Com % 2004 UT App 433, \ 5, 103 P.3d 190. Here, the preliminary 
legal question of whether PEHP holds a viable and valid claim to subrogation must be 
resolved prior to submitting the subrogation claim before an administrative body. If 
PEHP does not hold a valid subrogation claim, nothing exists for submission before an 
administrative body. 
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II. PEHP LACKS ANY BASIS IN LAW TO FORCE SUBMISSION 
BEFORE AN ADMINISTRATIVE BODY. 
PEHP correctly asserts that this Court cannot act as a trial court and determine 
whether PEHP waived their alleged right of subrogation, or whether comparative fault 
principles erode the ability of PEHP to prove any alleged subrogation right. (See, 
Appellee's Brief at 19-20) However, PEHP incorrectly claims that Mr. Gunn failed to 
make any argument regarding contractual ambiguity or that PEHP waived their claim. 
(See, Appellee's Brief at 21). The record on appeal clearly demonstrates that the 
contractual ambiguity issue was preserved and that the trial court actually decided this 
issue. (R. 128-129). Similarly, the original complaint seeking declaratory relief expressly 
stated waiver as a basis for invalidating the alleged right of subrogation. (R. 94-98, f7d). 
PEHP avoids argument regarding the validity of their subrogation claim by 
suggesting that issue is not currently before the court. PEHP wholly fails to respond to 
the argument that they waived any entitlement to subrogation through their failure to do 
anything which might preserve and protect their alleged claim to subrogation. Similarly, 
PEHP fails to respond to Mr. Gunn's argument that ambiguity within the medical master 
policy, an adhesion contract, does nothing to create an administrative remedy to resolve 
PEHP's asserted right to subrogation. Determining whether PEHP's appeal process for 
claims denials applies to the legal dispute over whether a valid claim of subrogation exists 
involves answering the following question: 
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Would the meaning of the language of the insurance contract be plain to a person 
of ordinary intelligence and understanding, viewing the matter fairly and 
reasonably, in accordance with the usual and natural meaning of the words, and in 
the light of existing circumstances, including the purpose of the policy? 
Farmers Ins. Exchange v. Versaw, 2004 UT 73, % 99 P.3d 796. 
Rather than address this fundamental principle of law, PEHP claims that the trial 
court "properly limited its ruling to the issue of subject matter jurisdiction." (See, 
Appellee's Resp.. at p. 19). However, and contrary to PEHP's position, the trial court 
actually construed the language of PEHP's Medical Master Policy in addressing the 
subrogation arguments raised by Mr. Gunn. "Plaintiff must use the outlined review 
process to initially address whether PEHP is entitled to reimbursement of any moneys 
plaintiff received in a settlement with Valley Properties." (See, Order & Ruling at p. 6). 
At the very heart of the trial court's decision was whether a subrogation claim was 
governed by the Medical Master Policy. 
While interpreting that Medical Master Policy, the trial court relied upon both the 
language of the policy as well as Title 49. (See, Order & Ruling at p. 6-7). The question 
before this Court is whether subrogation can be asserted where: (1) PEHP waived any 
claim to subrogation by sleeping on that claim for over one year after being notified Mr. 
Gunn would not seek reimbursement for medical expenses; and, (2) PEHP cannot 
demonstrate a valid claim to subrogation without stepping into Mr. Gunn's shoes and 
showing that he bears less than 50% of the fault for his injuries. Neither of these issues 
have been modified by the Medical Master Policy as argued by PEHP. 
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Ultimately, PEHP does not respond in any meaningful way to Mr. Gunn's 
argument: Nothing in the PEHP "Medical Master Policy" provides a claims appeal 
process for assertions of subrogation by PEHP. By bringing the declaratory action, Mr. 
Gunn acted in the most straightforward manner possible to achieve a determination of 
PEHP's alleged legal right to subrogation. PEHP, on the other hand, refused to intervene 
and failed to pursue the administrative procedures they now seek to force upon Mr. Gunn. 
Whether a legally valid and viable claim to subrogation exists and, if so, whether that 
claim should be decided by an administrative review process simply cannot be resolved 
by an administrative body whose jurisdiction exists solely to determine the existence of 
benefits for plan participants. 
Based upon the ambiguity within the Medical Master Policy, Mr. Gunn should not 
be compelled to go before an administrative body lacking both the jurisdiction and 
expertise to resolve the legal disputes surrounding PEHP's subrogation claim. PEHP fails 
to respond to the argument that the usual and natural meaning of the words in the Medical 
Master Policy offers no forum for resolving PEHP's subrogation rights. "Questions of 
contract interpretation not requiring resort to extrinsic evidence are matters of law, which 
we review for correctness." Fairbourn Commercial Inc. v. American Housing Partners, 
Inc., 2004 UT 54, [^6, 94 P.3d 292 (citation omitted). Because of the significant 
ambiguity within the Medical Master Policy, and because PEHP does not respond to that 
argument, this Court may find as a matter of law that the alleged right of subrogation is 
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not subject to administrative procedures. 
CONCLUSION 
PEHP must demonstrate the existence of a legally cognizable claim to subrogation. 
A 'Medical Review Committee' created to resolve an insured's denial of health benefits 
lacks not only the jurisdiction, but also the expertise to decide this preliminary legal 
question. District courts hold the jurisdiction to declare the right of subrogation, as well 
as determine the status of any subrogation right alleged by PEHP. Whether a subrogation 
right exists in light of PEHP's failure to preserve that right (waiver) or whether it is 
eliminated by the inability to demonstrate Mr. Gunn bears less than 50% of fault remains 
an issue to be determined in the first instance, prior to submitting that claim for 
administrative review. Finally, as a matter of contract interpretation, the district court 
erred in this case by determining as a matter of law that the preliminary legal questions of 
waiver and comparative fault should be submitted to a Medical Review Committee. 
Accordingly, Mr. Gunn respectfully requests that the district court's dismissal be 
reversed, allowing his declaratory request for relief to go forward for a full and fair 
determination as to whether PEHP even holds a viable and valid subrogation claim. 
DATED this 20th day of June, 2006. 
PETER W. SUftfMERILL 
Attorney for Plaintiff 
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